roughout Michigan have stepped up to lead
ese courts and divert offenders into special
ograms designed to provide the treatment
d supervision needed to solve the problem
d help offenders stay out of trouble.
Measuring performance of trial courts in
der to help them improve outcomes is a top
iority of Michigan’s judiciary. As reflected
this report, the success of Michigan’s probm- solving courts in reducing recidivism is a
table achievement. For example:
• Two years after admission to any type of
ug court, graduates had less than half the
cidivism rate for an alcohol or drug offense
comparison group members.
• After two years, sobriety court particints had recidivism rates for an alcohol or
ug offense that were more than three times
wer than their comparison counterparts.

recidivism was reduced by more than 300 percent within two years. Moreover, virtually all
participants improved their mental health and
quality of life and more than one-third got a
better job.
Drug Courts.
Between October 1, 2011, and September
30, 2013, drug courts handled 8,626 cases. Of
active cases, about half were in a sobriety
court program and one quarter were in an
adult circuit court drug program with the balance either in a district court, juvenile, or
family dependency program. Adult participants used a wide variety of drugs, including
heroin and methamphetamine, while nine out
of ten juvenile participants identified marijuana as their drug of choice.
Mental Health Courts.
During the period, there were 926 partici-
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half entered with a misdemeanor charge and
half with a felony charge. Of particular note
was the finding that more than two-thirds of
participants entering with a felony charge also
had a co-occurring substance use disorder.
Veterans Treatment Courts.
In Michigan, there were eight operational
veterans treatment courts in 2013. These
courts promote sobriety, recovery, and stability through a coordinated response, involving
collaboration with drug and mental health
courts, the Department of Veterans Affairs,
volunteer mentors, and organizations that support veterans and their families.
Trial Court Services staff at the State Court
Administrative Office support problem-solving courts by establishing operational standards and guidelines and through training,
evaluation, monitoring, and other assistance.
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MCKEEN
Thorpe: Was this ruling unexpected?
McKeen: I am not sure anyone knew what
to expect. Certainly, people were hoping that
the court would do the right thing, but in
many states, the courts have become so politicized that there was concern that politics
would dominate over logic and common sense
in jurisprudence. Fairness and the constitution
prevailed and the right ruling was made.

$PRQJWKRVHVSHDNLQJDWWKHHYHQWZHUH%ORRPILHOG
+LOOVDWWRUQH\-DFN+ROPHV DERYH DQG0DUW\$OYLQ
EHORZ RI2DNODQG&RXQW\3UREDWH&RXUW

Thorpe: Tell us something about the
McCall case, which was at the center of the
ruling.
McKeen: Michelle McCall was a 20-yearold pregnant Air Force dependent who was
admitted to Fort Walton Beach Medical Center on Feb. 21, 2006, with severe preeclampsia, which is a multi-system disorder of pregnancy traditionally characterized by the occurrence of elevated blood pressure among other
things.
Labor was induced and doctors allowed
McCall to deliver her child vaginally on Feb.
23, 2006. However, she lost a signif icant
amount of blood and did not deliver the placenta after delivery. While steps were taken to
stop the blood loss, McCall went into shock
and cardiac arrest and never regained consciousness.
On Nov. 26, 2007, McCall’s estate, through
her parents Edward M. McCall II and Margarita F. McCall and her child’s father Jason
Walley, filed a wrongful death and medical
malpractice complaint against the United
States in the U.S. District Court for the Northern District of Florida. The action proceeded
to a bench trial, where the court determined
that the petitioners’ economic damages, or
financial losses, amounted to $980,462.40.
The district court also concluded that the
petitioners’ noneconomic damages, or nonfinancial losses, totaled $2 million, including
$500,000 for Ms. McCall’s son and $750,000
for each of her parents. However, the district
court limited the petitioners’ recovery of
wrongful death noneconomic damages to $1
million based upon section 766.118(2), Florida
Statutes (2005), Fla. Stat. § 766.118, Florida’s
(See ASKED & ANSWERED, Page 2)
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NEW YORK (AP) — If you go
work for a newer business,
e’s a good chance you’ll be
king for a woman.
Women are starting companies
torrid pace. Between 1997
2014, the number of womened businesses in the U.S. rose
8 percent, compared to a 47
ent increase for all compa, according to an American
ress analysis of Census
eau figures. They are starting
stimated 1,288 companies
day, up from 602 in 2011-12,
erican Express says.
Women are becoming more
re of the opportunities for
epreneurship in the lives. It’s
oming more of an option for a
er move than it ever has been
he past,” says Susan Duffy,
utive director of the Center
Women’s Entrepreneurial
dership at Babson College.
xpect the numbers of women
ness owners to keep rising as
est in entrepreneurship grows
younger women look to
ous women as their role modDuffy says.
or example: Oprah Winfrey,
gners Tory Burch and Diane
Furstenberg and Weili Dai,
ounder of chip maker Marvell
hnology. The current head of
Small Business AdministraMaria Contreras-Sweet, and
predecessor, Karen Mills,
both been business owners.
More women are seeing
mselves out there in their
oes in the business world.
y’re saying, this is fabulous, I
t to be like her,” Duffy says.

The growing number of
resources for women business
owners, including the SBA-sponsored Women’s Business Centers
and women’s business organizations are also encouraging women
to start companies, she says.
But women owners aren’t carbon copies of men. They tend to
be more optimistic than their
male counterparts, according to a
sur vey released by Bank of
America.
Seventy percent of the women
owners surveyed expect their revenue to rise over the next year,
compared to 66 percent of men.
Fifty-six percent of women plan
to hire in the next year, compared
to 50 percent of men. And 68 percent of women plan to expand
their companies; 63 percent of
men have such plans.
The survey also found women
owners may face different challenges than men. Twenty-nine percent said they feel they have less
access to money than men, and 32
percent said they have less access
to new business opportunities.
A woman entrepreneur is most
likely to start a company that provides educational services, administrative or waste management
services or is involved in the arts,
entertainment or recreation, the
AmEx survey said. And nearly
one in three women-owned companies is owned by a minority.
The number of businesses owned
by minority women has climbed
to 2.9 million this year from just
under 930,000 in 1997.
————————
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omy expanded at a 5.9 percent
annual rate in the first quarter, the
fastest pace in nearly three years.
But much of that gain was
fueled by a surge in spending by

Employers added 288,000 jobs
in April, the most in 2½ years.
That hiring raised the average
monthly job gain this year to
214,000 from 194,000 in 2013.

potentially inflating a credit bubble.
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ASKED & ANSWERED:
McKeen on medical malpractice ruling
(Continued from page 1)
statutory cap on wrongful death
noneconomic damages based on
medical malpractice claims.
The case was eventually
appealed to the United States
Court of Appeals for the Eleventh
Circuit, which affirmed the district court’s application of the cap
as it related to the U.S. Constitution. The Eleventh Circuit, however, certified four questions to the
Florida Supreme Court regarding
challenges to the cap under the
Florida Constitution.
In the Florida Supreme Court,
the ruling stated that under the
rational basis test, the cap violated
Florida’s equal protection clause.
The cap failed because it imposes
unfair and illogical burdens on
injured parties when an act of
medical negligence gives rise to
multiple claimants. Medical malpractice claimants do not receive
same rights to full compensation
because of arbitrarily diminished
compensation for legally cognizable claims. Further, the cap on
wrongful death noneconomic
damages does not bear a rational
relationship to the stated purpose,
i.e. the alleged medical malpractice insurance crisis in Florida.
The alleged crisis was supported by the belief that physicians
were leaving Florida, retiring
early or refusing to perform procedures. However, upon further
review by the Court, it was noted
that the data relied upon by the
legislatures did not support their
conclusions. Rather, number of
physicians had increased. The
court also questioned reports that
jury verdicts were a primary cause
of the medical malpractice crisis,
as verdicts were not as high as the
legislature had made them out to
be. Moreover, reports released
following the enactment of such
caps failed to establish a direct
correlation between the caps and
reduced malpractice premiums.
Shockingly, if any money was
saved, it was unlikely that such
money went to the reduction of
premiums, as the four largest
medical malpractice insurers in
Florida reported an increase in
their net income of more than
4,300 percent (this is not a typo)

between 2003 and 2010.
Thorpe: The 5-2 ruling, written by Justice R. Fred Lewis, suggested that legislators created a
crisis to push through the caps on
damages in medical liability lawsuits, which “has the effect of saving a modest amount for many by
imposing devastating costs on a
few.” Agree?
McKeen: I absolutely agree.
There was never any medical malpractice crisis. It was just a bunch
of people running around saying,
“The sky is falling! The sky is
falling!”
There was no crisis. Medical
malpractice case filings are down.
Indemnity payouts are down.
There simply is no crisis. Less
than one cent of every dollar
spent on healthcare in America is
spent on medical legal liability.
There is a crisis in the quality
of care, but there is not a crisis in
the number of lawsuits nor the
payouts on these lawsuits.
The crisis that does exist is
whether the civil justice system
will be able to function the way it
was intended in the U.S. Constitution where juries, not politicians,
are allowed to decide on the question of damages.
Thorpe: What will be the possible repercussions of this case in
Michigan and nationally?
McKeen: You would like to
think that other state supreme
courts would follow suit. You
would like to think that some state
legislatures around the country
would start to look beyond the
claims of a so-called crisis and
realize that there is, and never
was, a crisis. The crisis was just a
convenient rallying point for those
who wanted special privileges for
a small segment of society-doctors and hospitals.
Ironically, the one category of
occupation in this country that is
the most highly compensated is
physicians. So are we going to
limit their liability at the expense
of innocent people who a physician occasionally hurts or even
kills? This does not make any
sense.
Thorpe: You’ve personally
described caps such as those
rejected in the ruling as “unAmerican and un-Constitutional.”
Explain.
McKeen: The Seventh Amendment of the U.S. Constitution provides for the right to jury trial. It
should be the exclusive province
of the jury to determine what an
adequate award of damages is if
they have found that a medical
care provider has provided substandard care that has injured or
killed someone.
We allow juries to make deci-

sions about criminal and business
cases. Why don’t we allow them
to determine damages in healthcare cases? Apparently, the
answer is that healthcare providers
have a more effective lobby than
the patients.
We cannot sacrifice the rights
of many guaranteed by the U.S.
Constitution because a few have a
powerful political lobby. This is
not what healthcare is supposed to
be about.
Thorpe: Are there similar
cases currently making their way
through Michigan’s courts? Any
initiatives in the state legislature?
McKeen: No there are not
because the Michigan Supreme
Court has held that the statute is
constitutional. I do think that at
some point, it would behoove us
to petition the court to have an
evidentiary hearing to look at the
presumed rationale for having the
caps in the first place.
If you remember, one of rallying cries of the people putting the
Draconian restrictions on damage
caps was that there were too many
frivolous lawsuits. What is so disturbing is that putting a cap on
damages does not hamper frivolous lawsuits. In fact, there are
very, very few frivolous lawsuits
because there is no economic
incentive for an attorney to ever
pursue a frivolous case.
Medical malpractice cases cost
a great deal to prosecute, are very
labor intensive and handled on a
contingency basis. If you are pursuing a frivolous case, you will
most certainly not win the case.
Not only is the defense bar very
adept at defending these types of
cases, but also the courts have the
power to throw them out.
By putting caps on damages,
you are not dis-incentivizing
lawyers to not f ile frivolous
claims. They already have no
incentive to file lawsuits like this.
Frivolous cases can and will be
thrown out by the court.
What is happening is the people who are the most severely
injured are being penalized. It is
the exact opposite of frivolous
cases that are being impacted. It’s
the most meritorious cases with
the greatest amount of damages
that are being affected.
No initiatives to change this
are currently taking place in the
state legislature.
Final thoughts: The court got it
right. Under the U.S. Constitution,
it is the right of the people to have
a trial by jury. I trust the American jury, more than I trust elected
officials financed by special interests and lobby groups, to determine on a case-by-case basis what
is fair and appropriate compensation and not a one size f its all
number imposed upon us.

